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computed upcen the basis of on assumed average annual yield of
5,300 million gallons at $2.92457 per million galions.

4. HOW, THEREFORE, in consideration of the foregoing and
of ¢he terms, ceaﬁitidﬁs, covenants and agreements hereinaiter
contained and on the part of the Licensee to be observed and
performed, the Licensor hereby grants to the Licensee 3 license
for the right, privilege and authority to enter a#é to go upon
gcvernment land on the Island of i ui, State of gawaii ’beﬁweea
aﬁ& inci&ding ﬁuaailua and Haigﬁena streams ané tributarles, in
the éistticﬁ of %oolau and extending from the ssa on th@ north
to the 1and.a£ H&iku Uka, Hamakualoa o the south anﬁ Eram the
aivzding xidge between Haipuena and Pushakamoa Valleys on the
_west and the crest of the dividiﬁq riége betwean Huaailua ?aliey
‘and Keanae Valley on the East, as shown in yallow on ﬁhe plan
aﬁi&che& hereto and made a.gaxt hersof, and hexeinaftar'refetraé
e a& the “Qlcensed &rsa“ and, subiject to controlling groviszcﬁs
of existing zaws relatimg to withdrawals, to thereupon:

8. Develop gxound water within the Licensed Area by the
construction of tunnels, shafts, wells, pumps, eto., at loca~
tions approved by the Licensor. _ : '
_'_ 6. Divert by means of acueducts or aguaduct systems now
_ bﬁ héreafter situate.on the Licensed Area government-QWneé sur-
' face water from all streams in the Liceﬁseé Area and such
governmﬁntwowneé graund water as may he éeveloped ag aforesaxﬁ,
gggggg, ‘hovever, ‘such water as 1z used for anmestzﬁ PULPUSEs
{including t@e watering of livestock), under the provisions
hereinafter contained, ox for domestic pﬁrpcses and the irri-
gation of kuieanas entitled to the same. .

?. Use gavernm&nt~gwne& watey 8o aivert@d ﬁor the
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of such water for the development of electrical energy for its
own use or £or sale,

§. Usze the Licensed Area for sites for hydroelectric
power plants and rights-of-way for transmission lines to trans-
port electrical energy, such sites and rights-of-way to be at
locations approved by the Licemsor.

9, Use, operate and maintain on the Licensed Area,
jointly with the Licensor snd with others now or hereafter
holding under the Licensor as provided in that certain agree-
ment between the Territory of Hawali and East Maui Ixrigation
Company, Limited, dated March 18, 1938, recorded at the Divi-
sion of Conveyances in Hopolulu, State of Hawaii, in Liber
1435, Pages 1-12 and corvected by correction agreement, dated
March 24, 1938, recovded ar the Divieionm of Conveyances afore-
said in Liber 1433, Pages 269-271, hereinafter referred to as
the "East Maui Water Agreement', the existing asqueduct system
and all extensions thereof which mow or hereafter cross gov~
ernment lands situated in East Maui extending from Nahiku to
Honopou inclusive, together with the right to conmstyuct, at
locations approved by the Licensor, any and all such exten-
sions for the conveyance and control of water granted under
this license and also of other water now or hereafter owned
or controlled by the Licensee.

10. Pass and repass over the Licensed Area, but in 2
manner such as will interfere as little as practicable with
the full use of such area by the Licensor and by present and
future lessees and licensees of the Licensor, and will avoid

destruction or injury to the forest growth as far as is
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practicable; and in furtherance of the proper maintenance of
said Licensed Area as a watershed ares the Licensee hereby
agrees to assist:

{(a) The Licensor's Board of Land and Natural
Resources, in policing and protecting the Koolau Forest
Reserve from estrays and damage from five and in inspect-
ing and reforesting this reserve.

(b) The Licensor's Department of Health, in prevent-
ing the pollution of so much of the Licensed Area as is
located sbove the Koolau-Wailoa Ditch (the ditch further-
est mauka in saild area}.

(c) The Licensor's Division of Water and Land
Development, U. §. Geological Survey, and the Federal
wieather Bureau in obtaining rainfall, water yields, run-
offs, and other similar data,

11. Use, where practicable, with the prior approval of
the Licensor's Board of Land and Natural Resources, forest
timber situated on the Licensed Area for maintenance and cone
struction work on said aqueduct system and all future exten-
giong thereof.

RESERVING TO THE LICENSOR, however, the following:

12, The right of ingress, egress and regress for its
agents and representatlives and the represcntatives of the
County of Maui on the Licensed Area at anytime in the perform=
ance of their duties and for inspection of said aqueduct
sysien,

13. The right to use the Licemsed Area for all purposes

and, further, to use all facilities now or hereafter instailed
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or placed on the Licensed Area for measuring and recording
flows of water, even if owned or operated by the Licensee,
together with the right to install, operate and maintsin, at
its owm cost and expense, such further and other facilities

as it may deem necessary foxr such purposes; provided, thet the
Licensor in so doing shall not unreasonably interfexe with the
operations of the Licensee.

14. The right to issue to others, other and further
licenses and leases pertaining to the Licensed Area and the
development and diversion of further or addicional water there-
in agd to the use of existing and future roads and crails
thereon, if jointly maintained by the users of same; so long
as the issuance of such other and further licenses and leases
does not interfere unveasonably with the then existing opera~
eions of the Licensee hersunder.

15. The right at anytime during the term hereof to withe
draw for domestic purposes (including the watering of live-
stock ail orx sucﬁ portion of the government-owned surface and
ground water situate on the Licensed Area as may now oY here~
after be developed and diverted by the Licensee wnder the pro-

vizions hereof; provided, however, that no withdrawal of watex

in excess of a total smount of ope million gallons per da?,
except in ecase of 4 water semergency as defined in paragraph 38
and then only for the period thereof and subject to the provi-
sions of paragraph 16, shall be sffected without two years'
advsnce written notice being given to the Licensee specifying
the propose& quantity of water to be withdrawr:.

16, The right, upon written notice of a watex ﬁmatgenc?,
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as defined in said paragraph 38, to withdraw, during the period
of such emergency and solely for domestic purposes {including
the watering of livestock), through the Kula water conveysuce
system of the County of Maul, through the agueduct system on
the Licensed Area, through any system to which the Licensee may
be entitled under the East Maul Water Agreement and under the
licenses and agreements with the Licensor now oF hereafter in
effect, and through any private system owned or controlled by
or under license to said Licensee and conmecting therewith,

all or such portion of govermment-owned surface and ground
water as may be necessary or desirable to meet said water
emergency. Wo charge shall be made by the Licensee for the
uge of such system or systems except for payment of that por=
tion of the fair cost of the operation and maintenance thereof
as is properly allocable to the water 80 withdrawn, and for
the period of such emergency, the 1iabilicy of the Licensee

for rental reserved shall be diminished pro tamte.

THE TERMS, RENTALS, COVENANIS, CONDITIONS AND AGREEMENTS
under which this license is hereby given are as follows:

17. The term of this license ig for twenty-four (24)
years, commencing as of July 1, 1962, and ending on June 30,
1986, unless sooner terminmated as hereinafter provided, during
which term the Licensee shall pay to the Licemsor at the
office of the Department of Land and Natural Rescurces, net
over and above all taxes, and in addition to such payment or
payments as may hereinafter be required, an annual fee of

$55 .00 per annum, one-half of which shall be payablé

gemi-anmually in advance on the first day of July and Januvary

of each licemse year.



18. 1In addition to the annual fee to be paid as above
required, the Licensee shall pay to the Licensor in the mammer
hereinafter set forth at the office of the Department of Land
and Natural Besources, net over and above all taxes, an anmual
rental which shall be equal to the product of the guantity of
water actually or constructively diverted during each license
year {a) from the Licensed Area or (b) to a point within such
Licensed Avea where the seme is used by the Licensee for
power, daméstic, or agrieultural lrrigation purposes oY deliv-
ered for sale to others, times the price per million gallons
of water set forth in the following schedule:

(1) When the average price per pound of raw sugar
for the annual payment period is 6 cents or less, the
price per million gallons of water diverted from the
Licensed Area during said payment period shall be $2.80,

(2} When the average price per pound of raw suger
for the snnual payment period is greater than & cents and
not more than §.25 cents, the price per million gallous
of water diverted from the Licensed Ares during said pay-
ment period shall be §1.80 increased at the rate of 7
cents for every 1/10th of a cent the said average price
of raw sugar exceeds 6 cents par pound up to and includ-
ing B.25 cents per pound.

{3) When the average price per pound of raw sugar
for the annual payment period is more than 8.25 ceots,
the price per million palloms of water divertad from the
Licensed Area during said payment period shall be $3.340.

Payment of such rental shall be made semi-~apnusaily in advance
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on the first day of July and January of each year im ingtall~
ments of $7,750.00 each, the yearly aggregate of which sum
shall be subject to adjustment (supplemental payment Or credit
against the next semi-apnual payment of rental, as the case
may be,(the Licensor agreeing to set aside all or a portion of
the rental for the last year of the term of this license in a
special fund and to refund any excess payment which may be due
the Licensee at the end of the term hereof) following the
expiration of each licenss year to conform with the known
quantity of water diverted and the average price of raw sugar
for such year. Anmything preceding to the contraxry notwith-
standing the Licensee shall at the end of the first ten (10)
yesr period and again at the termination of this license,
average the armual payments for said periocds and should said
average be less thap FIFTEEN THOUSAND FIVE HUNDRED AND 007100
DOLLARS ($15,500.00) per annum the Licenses shall pay the
difference so as to guarantee to the Licensor a minimum pay-
ment of ONE HUNDRED FIFTY-FIVE THOUSAND ARD 00/10CG DOLLARS
{$155,000.003 for the first ten {(10) years and & minlwum pay-
ment of TWO HUNDRED SEVENTEEN THOUSAND AND 00/100 DOLLARS
$217,000.00) for the remsining fourteen (14) year period, &
total of THREE HUNDRED SEVENTY-TWO THOUSAND AND 00/100 DOLLARS
(5372,000.00) for the term of this license.

19. wNotwithstanding the foregoing provisiens of pars-
graph 18 velating to rental:

{a) In the event that mwore thap one-half of the
water subject to this license shall be used by the

Licensee or by others for purposes other than the

G



continued irrigation of sugar cane snd such new use

or uses shall continue for a period in excess of two
years, the aonual rental for such water as shall be
placed to such new use or uses shall e subject to
renegotiation between the Licensor and Licensee, aud
in the event the parties shall be unable to agree upon
the new annual rental therefor, the same shall be
determined by arbitration in the manner hereinafter
provided if the Board of Land and Matural Resocurces is

permitted by law to use arbitration.

(b) Vhenever, from time to time, inflation shall
have diminished the purchasing power of the dollar by 407,
as evidenced by increases in wholesale commodity prices over
the arichmetical mean of wholesale commodity indices for the
mwelve {172) months of the anpual payment period of rental in
which the average price per pound of raw sugar is more than
8.25 cents, the rental, upon written notice by the Licensor
to the Licensee, shall be remegotiated by the parties to
reflect the circumstances then exiscing, and if they are
unable to agree, shall be subject to arbitratiom im the
manner hereinafter provided if the Board of Land and Natural

Rescources ig permitted by law to use arbitration.

(¢c) Provided, however, that should the parties
hereto be unable to come to an agreement as Lo the rental
to be determined by zemegotiation, or if arbitration ig
not available to determine said vental, them the deter-
mination of the Board of Land and Hatural Rescurces,

based upon an appraissl of the faix market value as to
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said rental, shall be finsl,

{8} thenever, from time to time, deflation shall
have increased the purchasing power of the dollar as
evidenced by decreases in wholesale commodity prices,
returning cthe arithmetical mean of wholesale commodity
price indices for the twelve (12) months of the amnual pay-
ment pericd of rental to that which, under subparagraph (b}
next above, would authorize z renegotiation of rental, any
rvental theretofore renegotisted under said subparagraph (b)
during a period of inflation shall cease and determine and
the original schedule of vental as reserved in paragraph 18
ghall again apply as though said subparagraph (b) had never

been written.

23. For purposes of assisting the Licensor in computing

rental payments and the adjustments to be made thereto veguived

undey parsgraphe 18 and 19 above, the Licenses shall, within

three monthsg after swpiration of each license year (June 30th),

gxcept as provided in subparagraph (g) following, submit to

the Licensor & statement prepared in duplicate for such license

vear showing in detail:

{a) fThe guantity of water diverted and conveyed
from the Licensed Area by means of the jointly used
squeduct system, such quantity of water to be determined

pursuant to the East Maul Water Apveement.

{b} The quantity of water diverted and conveyed
by means of any other sgueduct system, whether the same
be diverted and conveyed from the Licensed Area or to a
point within such Licensed &res where the same iz used
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by the Licensee for power ox agricultural irrigation

purposes or delivered for sale to others.

{c) The average price per pound of raw sugar for

said license year.

(d)} The computation whereby an adjustment of payment

is determined sc that the resulting rental peid by the
Licensee shall conform with the rental required under

paragraphs 18 and 19,

(e) The quantity of water used by the Licenszee oy
by others for purposes other than the continued irriga-

tion of sugar cane.

(f) The arithmetical mean of wholesale commodity
price indicas for the twelve (12) preceding months at
any time the average price per pound of raw sugar is

more than 8.25 cents.

{g) The total quantity of water diverted and com~
veyed from the Licensed Area and to a point within such
area for the first tem (10) year period and for the
remaining fourteen (14) year periocd, each such statement
to be submitted within three monthe following the elapse

of the applicable pericd.

Unless the Licensor and Licenmsee shall disagree with the

factual information or computation so submitted, in vwhich event

such disagreement shall be determined by arbitration as herein«

after provided if the Boaxd is permitted by law to use

arbitration and final adjustment of rental payments shall be
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made in accordance with such statement.

21. The Licensee, subject to the qualifications in sub-
paragraphs (a) to (¢} inclusive hereof shall, from March 1 to
November 30, inclusive, of each license year, take all of the
available water to which it has a vight by this license up to
that portion of the capacity of the aqueduct system Lo which
the Licensor as the cwner of the Licensed Area has a right

under the East Maui Water Agreement; provided, however:

{a) If the sugar cepe area lrrigated by the
Licensor's water is reduced by governmental restyictions
the aforesaid requirement for the taking of water may,

at the option of the Licensse, be reduced proporticnately.

(b} In the event the supar cane area served by the
water from this license camnot be irrigated because of a
work stoppage of more than one (1) week's duration result-
ing from a labor dispute, the provisions of this license
with vespect to the permigsive taking of water as set
forth in paragraph 22 shall become effective, motwith-
standing the fact such work stoppage may occur during
months other than January, February and December, as of
the first day of cessation of irrigation snd shall remain
in effect until the day the irrigation is again resumed

or might veasonably have been resumed for such area.

(¢} At such times as all reservoirs amd other
storage facilities of the Licensee now or hereafter
constructed between Homopou and Maliko are filled to

maximum safe capacity, the quantity of water diverted and
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conveyed under the terms of this license and subject to
apportiooment as provided in the East Maul Water Agreement
shall be whichever iz the greater of (1) the actual
quantity taken through the water measuring devices of the
Licensor on the Honopou boundary or (2) 370 milliom
gallons per day or as close thereto as it is practical to

set the variocus regulating gates; provided, however, that

if storm or other unusual conditlons occasion excessive
water num~off which if diverted and comveyed would cause,
in the sole opinion of the Licensor's Division of Water
and Land Development dangerous overloadiag of the aqueduct
system, then and in such event and for the period of such
storm or other unusual condition the quentity of water
otherwise required to be divertsd and conveyed under (1)
or (2} above, whichever iz the greater, shall be dimin-
ished by such quantity of water ss may be deemed by said
Division of Water and Land Development as being appro-

priate under the circumstances; and provided further, that

whenever any section of the aqueduct system, between
Honopou eund Maliko CQulch, is shut off because of necegsary
repairs thereto, said figure of 370 million gallons shall
be diminished by the reduced capacity of such section

under repair.

22. The Licensee may, during January, February, and

December of each license year, take from such Licensed Arvea

only such water as it desires; provided, however, if the

Licensee for purposes of replenishing the ground water rve-

sources of the Centrasl Maui ares {(and not for the irrigation
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of sugar cane or other plant crops) shall desire to take fur-
ther water therefrom and discharge the same into gulches,
resérvoirs and other places approved by the Licensor's Division
of Water and Land Development, the Licensee may do so without

pavment of rental therefoxr, provided, further, however, that

the right to take and discharge surplus water upon the Central
Maui ares shall be limited to that quantity of water as shall
be in excess of the needs of the Licensor for public purposes;
that if the Licensor shall, during the months of January,
Febyruary, and December notify the Licensee in writing of & nead
for surplus water for public purposes the Licensee shall convey
through the aqueduct system on the Licensed Area, through agy.
system to which the Licenses may be entitled under the East
Maui Water Agreement and under other licenses and agreements
with the Licensor now or hereafter in effect, and through any
private system owned or controlled by or under licemse to said
Licensee and connecting therewith, such quantity of suxplus
water as may be required by the Licensor, without charge, 8x-
cept for payment of that portion of the fair cost of the opera~
tion and maintenance of such system or systems as is properly
allocable to the water reguived and taken by the Licensor.

23, The Licensor and Licensee agree to furnish each
other with all data obtained from any facllitles for measuring
and recording rainfall and the flows of water diverted from the
ticensed Area and will allow each other the privilege of
checking the same as well as imspecting the operation and

maintenance of said water measuring stations.
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24. The Licensee shall keep at all times in good order
and repair the whole, or that porxticn as the case.may be of
any agueduct system or systems ag shall now or hereafter be
operated by the Licensee within the Licensed Area; provided,
however, that the cost of the operation and maintenance of any
jointly used system or systems shall be borne by the Licensee
in direct proportion to the use made thereof as provided in
the East Maul Weter Agreement, and the cost of any system or
systems used exclusively by the Licensse, including all costs
for the development of ground water by the Licensgee, shall be

borne exclusively by the Licensee.

25. 'The Licensee ghall not, without the written consent
of the Licepsor first obtained, assign or transfer this

license or zav interest therein or thereunder.

26. The Licensor and Licensee agree that the terms,
conditions and agreements contained in the East Msul Water
Agreement, a copy of which is attached hereto and made a part
hereof, including the special meanings given to the words and
phrases appearing therein, shall apply to and be deemed a
part of this licemse so far as applicable and not incomsistent

with the provisions of this license.

7. 'That the Licensee shall, on or before the commence-
ment date of this license, file with the Board of Land and
Natural Resources, and thereafter keep in full force and
effect during the period of this license, & good and sufficient
bond conditioned for the full and faithful ohservance and per-

formance by said Licenses of all of the terms, covensnts, and
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conditions of this license and in the sum of THIRTY THOUSARD
AND 00/100 DOLLARS ($30,000.00). Such bond shall be supported
by the obligation of a coxporate surety or not less than two
personal sureties for which justifications shall be filed as
provided in Section 7-21, Revised Laws of Hawail 1933, pro-
vided, however, the Licensee may furnish a bond in 1like amount
and conditioned as aforesaid executed by it alone, as obligor,
if in lieu of any surety or sureties, it shall also furnish

and at all times thereafter keep and maintain on deposit with
the Board security in certified checks, certificates of

deposit (pavable on demand or after such period as the Board
may stipulate), bonds, stocks or other negotiable securities

or execute and deliver to said Board a deed or deeds of trust
of real property, all of such chavacter as shall be satisfac-
tory to said Board and valued in the aggregate of not less thap
the principal amount of said bond. It is agreed that the value
at which any securities may be accepted and at any time there-
after held by the Board under the foregoing proviso shall be as
determined by said Board, and that the Licensee may, with the
approval of the Board, exchange other securities or money for
any of the deposited securities if in the judgment of the
Board the substitute securities or money shall be at least
equal im wvalue to the principal amount of the bond. It is
further agresed that substitution of securities or the substi-
tution of a deposit of security for the cbligation of a surety
or sureties may be made by the Licensee, but only upon the
written consent of the Board and that until such comsent be
granted, which shall be discretiomnary with he Board, no surety

shall be released or relieved of its obligation hereunder.
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28. 1In case of the viclation or failure to observe or
perform any of the terms, conditions, covenants and agree~
ments of this license by the Licensee at any time or times,
the Licensor may, after ninety (90) days written notice to
the Licenses and if the Licensee has not then remedied such
failure or default, and without prejudice to any other right
or remedy it may have undsy this or other agreement for breach
of contract, cancel this license and thersupon, as well as
upon the termination of this license ny elapse of time or for
any other cause. all improvements now or hereaftsy spected
upon the Licensed Ares, including the vhole of such amueduct
system and all extensions therecf and improvements made there-
to, but excluding such improvements as are provided for in
the next succesding paragraph, shall revert to and become the
sole property of the Licensor; grovided, however, that any
such cancellation or termination of this license shall in no
way affect the rights that the Licensee may have undsr the
provisions of the Bast Maul Vater Agreement and other existing
licenses or agreements in full force and affect from or with
the Licensor for the conveyance of water over and across said
Licensed Area unless said violation or failure shall alse con-
stitute a violation or failure to cbserve or perform the terms,
conditions, covenants and agreements of said other licenses
or agreements and a separate breach or breaches shall have
been declared (see paragraph 25).

29. It is sgreed that the Licensea may, however, on or be-
forz the termination of this license by elapse of time, or with-

in ninety (20} days or such further reascnable time as the

-l



Licengor may allow following the cancellation or termination

of this license for cause, remove any improvements, including
power plants, power and telephonme lines and all appurtenances
thereto which have been or will have been comstructed, erected
and maintained by the Licensee upon or across the Licensed Area
for purposes other than those necessary to operate any aqueduct
system or gystems, and any such improvements not removed within
said time shall forthwith become the property of the State

without necessity of any payment or further action,

30. 1If the Licenasor and the Licensee ghall be unable to
agree upon the rent to be paid by the Licensee to the Licensor
during any period for which such rent is to be remegotiated and
fized by mutual agreement as provided in paragraph 19 of the
rental provisions, or in case any question, difference or dis-
sgreement shall arise at any time between the Licensor and the
Licensee concerning any matter herein contained or in relation
to the proper construction of any clause or provision herein
contained, or the due observance or performance of any covenant
of either party, the matter at igsue shall, at the desire of
either party, be submitted to and determined by three (3)
arbitrators in the manner provided for by Chapter 188, Revised
Lawg of Hawail 1935, 25 the same may be amended from time to
time, in which case either party may give to the other written
notice of a desire to have an arbitration of the matter in dis-
pute and name one of cthe arbitrators in said written notice,
whereupon the other party shall, within tem (10) days after
the receipt of such notice, neme & second arbitrator, and in
cage of failure go to do, the party who has already named an
arbitrator may have the second srbitrator sslected or appointed
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by the Chief Justice or any Associate Justice of the Supreme
Court of the State of Hawaii, and the two (Z) arbitrators 50
appointed, in either manner, ghall select and appoint the
third arbitrator, and in the event the first two (2) srbitra-
tors shall fail to appoint a third arbitrator within ten (10)
days after the naming of the second arbitrator, either party
may apply to a member of the Supreme Court as aforesaid to
degignate and appoint the third arbitrator, and the three (3)
arbitrators =go appointed shall thereupon proceed to determine
the matter in dispute, difference or question, and the deci~
sion and swerd of any two (2) of them (including the disposi-
tion of the costs of arbitration) shall be final, conclusgive
and binding upon the Licensor and Licensee unless the same
shall be vacated, modified or corrected as by said statutes
provided. The arbitvators shall have all the powers and
duties prescribed by said statutes and judgment may be entered
upon such award by the Cireuit Court of the Second Judicial
Circuit as provided by said statutes. In the event the ques-
tion, difference or disagreement batween the Licensor and
Licensee ghall involve the determination between the Licensor
and Licensee of rent, each arbitrator appointed as aforesaid
shall have not less than five (58) years effective enperience
in Hawaii next preceding his appointment in appraising real
property, including surface water rights, and the third arbi-
trator, selected and appointed by such arbitrators or by a2
membey of the Supreme Court as aforesaid, shall in every event
be either a member of the American Institute of Real Estate

sppraisers or of the Institute of Real Estate Management or of
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the American Society of Real Estate Counselors or pogsess com~

perable qualificstions. This section shall apply if the Board

is permitted by law to use arbitration. If srbitratiom is not

permitted by law, the parties shall have full right of recourse
to the courts,

31. That except as provided for herein, the Lizensee
will not make, guffer or permit any waste, strip or unlawful,
improper or offensive use of the demised premises, or any part
thersof.

32. That the acceptsnce of rent by the Licenscr shall
not be deemed a waiver of any breach by the Licensee of any
term, covenant or condition of this License nor of the
Licensor's right to declare and enforce a forfeiture for any
such breach, and the failure of the Licensor to insist upon
strict performance of any such term, covenant or conditionm,
oY to exercise any option herein conferred, in any one or more
instances, shall not be comstrued as a waiver or relinquish-
ment of any such term, covenant, conditfon or option.

33. The Licensee shall at all times with respect to the
Licensed area, use due care for public safety, and will
defend, protect and indemmify the Licensor and the County of
Maui from and ageinst any and 211 claims for injury, damage
or death caused by the Licensee, its servants, agents and
employees, in the licensed area or in operating under the
authority of this license.

34. That the Licensee ghall procure, st its own cost and

expense, and keep in force during the entire period of this
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license, with an insurance Company or companiss acceptable o
the Licensor in an amount satisfactory to the Licensor, a
policy or policies of publiec liability insurance for any and
all personal injuries, deaths or property damages: sald policy
or policies to cover the entire licensed area, including but
nol limited to all buildings, improvements mnd all roadways,
by whomever owned, in the licensed area under the use or con-
trol of the Licensee. with regpect 0 proof of the Licensee's
compliance with the provisions of this Paragraph, the Licenses
shall furnish the Licensor with a certificate showing such
insurance to be initially in foree and shall furnish a like
certificate to contain or be accompanied by an undertaking of
the ipsurer to notify the Licensor of any intention to cancel
any such insurance prior to actuasl cancellation. The pro-
curing of this insurance shall not release or relisve the
Licenses of its responsibility avising out of or under this
license.

35. 7he Licensee shall ocbserve and comply with all zulas,
regulations, ordinances and iaws made by any governmental
avthority of the municipal, state or federal government appli-
cable to the licensed avea.

36. fThat the Licenses will plug or recase all defective
and leaking wells now or hereafter sunk, driven or excavatred
on ths demised premises and otherwise take such action as may
reasonably be requirsd to safeguard the public and to conserve
all water yesources on the licensed ares. The Licensee shall
also plug or cap all dry wells,

37. ‘“vholesale commodity price indices" ag used herein
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means the wholesale commodity price indices for all commodities
as computed and published by the United States Department of
Labor, Buresu of Labor Statistics, or other federal agency or
successor thereto, and, in case the United States Bureau of
Labor Statistics or such other agency shall cease to publish
indices of wholesale commodiry prices representatives of all
commodity prices or shall change the base or method thereof,
then and thereafter the wholesale commodity prices for apy
calendar year shall be determined and comparisons thereof shall
be made with reference to such other index or indlces of com-
modity prices or of the purchasing power of the dollar or
other similar index or indices in such manner as may be mu-
tually agreed upon between the parties and if they are unable
to agree then the matter shall bas referred to arbitration as
hereinabove provided, if the Board of Land and Natural
Resources is permitted by law to use arbitration.

38. "Water emergency’ as used herein means a situation
where, by reason of drought or other unusual and tewporary
condition, the County of Maui is (a) unable to furnish ade-
quate water from its own sources for domestic purposes (includ-
ing the watering of livestock) to its residents who could be
served by the water covered by this license, and (b) able to
accept delivery of ssid water, render such water potable, and
deliver it for domestic purposes (including the watering of
livestock) in the area where such emergency exintsg,

39. TMAverage price per pound of raw sugar® as used herein
wmeans the average price per pound of raw sugar as defined in

the Bast Maui Water Agreement,
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40. The terms, conditions and agreements hereof shall be
binding upon and run in favor of the Licensor, its legal suc-
cessors and assigns, and the Licemsee, its successors and
permitted assigns, or transferees, respectively, as the case
may be; words in the singular or plural number signify both
the plural and sinpular number; and each of the terms "or"
and "and" has the meaning of the other or of both, where the
subject matter, sense and commection require such construction.

41. 1IN WITHESS WHEREOF, the Licensor has caused its name
to be hersunto subscribed by its Board of Land and Natural
Resources, under its official seal, by and with the approval
of the Governor of the State of Hawaii, this = day of

]

:{Cw©/ . 1962, as of July 1, 1962, and the Licensee

has caused its corporate name to be hereunto subscribed by its
proper officers thereunto duly authorized by its Board of

Directors in acceptance of the conditions herein set forth,

this_ 257 day of _ fw% , 1952, algo as of July 1, 1962.

STATE OF HAWAILZX
BOARD OF LAND AND NATURAL RESOURCES

Lo

e : .f*
Byt B o
Richard L. Sﬁmmers, its Chairmsn

As authorized to sign by the Board
of Land and Watural Resources by
ies resolution dated May 19, 1960,

LART BAUL Iupi

£ Lkﬁ; {% A& e’

—.
Its: et T T

s
And By; A - 7 Lot b fel

Iegy 7 pfasunin

-FY -



. QORFGRA’”W . . .
STATE OF HAWAH, | .,
City and County of Honolulu )

Aay of.y....“. |
...... - . ¥ Es 4
. to me personally knows, who, being %g me rmiy swam,' did say that they are the
respectionly of .. EABE WAGT Tk Y,

and that the scﬂi aﬂ%zed to the fmgﬁmg instrument is the corporate secl of said
Zwrpamziem dand that said iazstmmeﬂt wis gae}m’ﬁ snd sealed in ?;ekazf of suid corpora.

_ _twn by meskmty 0{ zts Board of I};recgws, fmd the swid ... ¥s By w
b : . ar*kae‘rzczwlqwz mm’ mm’mmmg ta be the

On this. 5 A D19 5& ?;efare me eppeared

Fotgry Public, First Judicial Cirenie,
?t&te wf Hamm _
16,

My Commision Ex;}zfﬂ'



APPROVED:

Bt
i

L
’j‘{’z S S AT PR G U R
£y Governor of the State
o of Hawaii

APPROVED AS TO FORM:

Attorney General
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Civil No. 19-1-0019-01 (JPC)
Defendant A&B/EMI's Exhibit AB-116
FOR IDENTIFICATION
RECEIVED IN EVIDENCE

CLERK






